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(Excerpt of the State's Argument. )

MS. STELTER: May it please the Court? My name is

Kim Stelter and I represent the State in this matter, which

I usually now say the name of the Defendant, but I'm not

aai nn 1- n :J_ f arn^f 1-h:f
9Ur119 uv quuurrtyL LIlOL.

so despite the amount of pages that we I ve devoted

to this issue and the amount of

JUSTICE BLAND: WelI, Iet's just get t'o MaIik, and

Malik says that we I re to measure the legal sufficiency of

the evidence under the hypotheticatly correct charge.

MS. STELTER: Uh-huh.

JUSTICE BLAND: Is it the State's position that

the charge that the triaf court gave that matched the

State's charging instrument, is it the State's position that

it's not a correct charge, that it's hypothetically

incorrect ?

MS. STELTER: The State's position 1s that

JUSTICE BLAND: I suess not hypothetically' but it

was incorrect?

MS.STELTER:Thereissurplusageinthatcharge,

just as there are in a number of cases where Malik is

annl iecl when \/rrrr :dd more rletail-S than yOu need tO add, andoyyrrvv -yv*

that is certainlv not part of the statute that it be "at or

near" the time of the offense. We added that in there. We

did not need to add it in there. It is surplusage. It's

JUD]CIAL TRANSCRIBERS OF TEXAS, LLC
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n.f hrz aclclincr if - \arc don't make it an element of theIfvL vf qvstrrY Lvl

offense any more than we can take away an element of an

offense.

JUSTICE BLAND: Well is there some

JUSTICE HIGLEY: You didn't object to it, did you?

MS. STELTER: No, we did not object to it.

JUSTICE HIGLEY: What I understand, okay.

MS. STELTER: Right.

JUSTICE BLAND: Is there some implied temporal

alamonf t-horrrrh2 T mo:n- f heoref ir:alIv if therets none atg!E]tLg11L, UIlVUYIl: r fttvqff , Lrrvv!vu!vs++-1

all, somebody could be driving while intoxicated and the

breathal vzer could be administered two days later.

MS. STELTER: I thiNk thAt

JUSTICE BLAND: No one would argue that that was

that those two were related, so was the "at or time" just

sort of the implied temporal relationship between the

breathalyzer and the actual underlyinq elements of driving

while intoxicated?

MS. STELTER: Again, I don't know what the policy

was. f was not here when that language was added, but I

think that there could become a point where, dS you very

well point out the test, and the drivinq could become so

attenuated that there's a due process issue. Or and this

Ianguage might have been added to keep the time frame a

little more consistent, a little bit so that you don't have

JUDIC]AL TRANSCRIBERS OF TEXAS' LLC
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ir^rn r] :rrq l:j_ ar

I mean, I think there would be a great challenge

to that tv'oe of statute if there was.

But I'd like to make one correction on the math'

which unfortunately I apologlze. I think Counsel keeps

relrzinrr on mv misstatement.

JUSTICE BLAND: It was more like two hours that

night.

MS. STELTER: ExactlY.

JUSTICE BLAND: Yeah, but that we figured out'

MS. STELTER: It was an hour and 55 minutes

really an hour if you look at the tapes and I listened to

them, the time that he was pu11ed over was about 9:35, so'

JUSTICE BLAND: But the reality is even under the

under that math, it's still longer than the difference in

time tn Meza.

MS. STELTER: AbsoluteIY.

JUSTICE BLAND: And it's stil-l it's still the

exnerf sarzino, I can't tell you what the afcohol was

MS. STELTER: Right, which we did not and that's,

T think- the h'i o cl isf inr:f ion on Meza. And that Meza we weref urrlrrr:, *-Y

focused on the retrograde extrapolation. And we never

arorrecl af fhe trial that there's here's the time of the

test. And we never emphasized the word "near."

And in this case we clearlv did- We told the jury

JUDICIAL TRANSCRIBERS OF TEXAS, LLC
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this "Here's when the offense occurred. Here's when the

+^^+ f-r-^n Yorr- irrrrz- noJ- fo decicie what near is."L

Near is an undefined term. I don't think it's

beyond the scope of reality to say that less than two hours

could be near the time of the offense.

And Meza really never talked about that, and if

you look at the Court's opinion tn Meza, they keep using

instead of "at or near, " they use terms like that there

"We could not prove the BAC at the time of driving" or

"while he drove" or these are all quotes "immediately

before he crashes his vehicle" or "immediately before the

wreck. tt

There's no I'at'r or "i-mmediately. " There is no

j ust "at. " This is an "at or near. I'

JUSTICE HIGLEY: And so thatts how you would

MS. STELTER: I can see there's huh?

JUSTICE HIGLEY: That's how you would distinguish

Meza then from this case?

MS. STELTER: Yes. I would Say that the focus was

.)n t_ho cvt_ransfation evidence and that we coufd not prove byvf r

f he exf ranolation evi-dence that whil-e he was driving or

immediatelrz befnre fhef- fhere was this point thislltultvuruuvf] urruut eI

alcohol- content.

we didn't even introduce that evi-dence. There's

like pages and pages in the Meza opinion, I think like three

JUDICIAL TRANSCR]BERS OF TEXAS, LLC
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- ..'h^r^ f horr d iqarrqq l- ha av'norf I q
Pd9U'> WIIUI g LIrEJ vrJvuoD urlE s^[/s! u r

rFtr.r-fr^fle cxfr-^^1 -+'i^- We admitted!sLrvv!quE EAL!alJvraufvll.

nnf rlni nn i I HefetS the tlme. HeretvvrrrY

taken. You can decide what "near" is,

t- oqf i mnnrr on f-hiS

we can't do it, wetre

s when the test was

want

the

The jury said, "Could we see

to see the time of the offense. "

time of the test, which was II:28.

I ury.

f ha rri deof ane2 We

And l_ horr : lroedrz herlnllu ulruJ

So their focus they're listening to what the

prosecutor said. They're deciding what the time is and

whether it j-s "near" and thatrs where I -- Yes, I would

distingui sh Meza because the focus was alI' and the language

all, on while he was drivi_ng. And I have to say t.hat that

was the point of error was phrased in that way: Was the

evidence showed that he had a .15 wh1le driving? You know,

or that he had the offense and while driving, he had that
1ata

JUSTICE BROWN: So you are arguing that the

r-harcre- as oirzon- \/or'r saf isfied the evidence because it wasvlluryury J""

"near" and that was a jury determination, correct?

MS. STELTER: AbsolutelY, Yes.

JUSTICE BROWN: But in addition to that, you're

arguing this is kind of your fall back that even if

you don't have enough evidence, that we should look dt,

rrndor 1_hc hrzno1_hofir-al Irz r-orrer-f r:haroe. without the ttneartt
ulrus! uffe rrlyvurruureqrrJ vLLsLYvf

I ancrracre - r-orrect?

JUDIC]AL TRANSCRIBERS OF TEXAS, LLC
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MS. STELTER: Correct.

JUSTICE BROWN: And so then he argues, well this

was and he wasn't sure if he wanted to use the woro

,,estoppel,, or "invited error, " but he says essentially this

was because the District Attorney had a policy of trying

this offense this way with this language?

MS.STELTER:JudgeB]-andorJusticeBlandwas

absolutely correct. That is not the statement that was

made. There was the statement that once we charged

something, it's our policy a misdemeanor prosecutor in

this case, which is a separate case -- which you cannot get

aqfnnnal from ^ senarate case. If I'm looking at all the
cD uvyl/Er

case law that the Defendant has cited, it's all about

whether or not vou're estopped in that case from making two

different arguments.

In this CaSe a misdemeanor prosecutor said, ''No,

we,re not gorng to do that. It's our policy to go ahead'"

And he lust went ahead with it.

Nowthatdoesnotmeanthatthatwasourpolicyto

charge this way. He did not say that and I would encourage

you weII

JUSTICE BROWN: Okay. So let me ask you

MS. STELTER: -- we don't have that Record before

JUSTICE BROWN: We don't. Well let me ask you

JUDICIAL TRANSCRIBERS OF TEXAS, LLC
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MS. STELTER: And the iurv didn't have Meza before

ttq

JUSTICE BROWN: Let me ask You about

JUSTICE BLAND: Well I was just getting it from

fho anininn

MS. STELTER: Right. I dfr, too.

JUSTICE BROWN: Here's what you said in your

brief: "Whi1e the statute itself makes no temporal

radrriromant. Iaft.rnnn +].'n ---'lrzqiq :nrj l-he nffcnqo- hrr alJi^^- -iLWeeIl LIle dIId-J--- (,!rvrrJEt uJ quu!rrV

f 1-'i o r:nn,rraa the State did inCreaSe its burden. "L1l-LJ rO.rr9t1d9E,

That sounds like to me that you mean that the

State is the one who added this language and willingly took

on this burden.

MS. STELTER: WeIl that woul-d be the case

JUSTICE BROWN: Am I misreading that?

MS. STELTER: No. I agree that anytime there is a

statute or anytime that we have an Indictment where we add

extra language or we add surplusage, that's generally our

adding it, but that does not prevent Mafik from applying.

It is always the case where we have you know, we have

nlad- for examnlc- qrrmF of the cases are we plead the
Irrvvr r vvrrrv

sneci f i r:i f rz of l-he crrl r-arf number. We don't need it, but weJyevr

pled it. We added it. We increased our burden- But it's

srrrnlrrsaoe- \n7e dontt need it.

A11 these cases that deal with Malik and the

JUDICIAL TRANSCRIBERS OF TEXAS/ LLC
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1.r-,nnf har_ i n:l I r7 /-^rro-f -tttr\/ ah:rare et^e thi nr^rs \^Ihere We nl erlIIyIJULII€LIUdII) ) *- J --rrlryr wtrvru

\^ri f h morc sner-i f i r-i f rz 1_ han We needed to do.vvr uf f ryuvf

l^^^^UUU JII

J LAII

We did that in this case and i-t's still -- but it

't make it an element of the of f ense and Ma-Zrk would

apply.

So there is a distinguishment as Ln Meza where we

raf rrr'l 1., ,.rara f old hrr f he irrrlcre or ki nCl Ofd(-Luarry wgrs uvrv vy ullE J uvYU

irrr^lr-rc- \arel l rzr'" *i^1^+ .'rnf to withdraw thrsJuuvs, wErr JUL-l ltt-L911L WcllIL

This is not the ci-rcumstance in this case.

hinted at the

and we didn't.

So there was

-- we acquiesced t'o it.

we r re tryj-ng to reverse on

where MaLik would aPPfY,

all the other cases that I

that charge was in there. It just

Tf hrra narj_ of the ReCOrd and nOW

iI l-rrrf ij- le A rrorfor-f cxamnla ofLLt VUL aL O q yer!evu vz\qrrryrv

where Gollihar wouLd apply' where

ni 1. o| i n mrr hli o€ '.'n'.l d :nn'l 17u- Lsu rrr lrrJ u! IEr WUUrU OVyr-y .

So to sum it uP, I think that it's clear, the jury

"near" is not a technical term. And I think that

aqain, I don't know the reason that the state added that

't -narr:na hrrr_ it Could have been that they wanted to haveror19 uave , paw

qrlme femnoral connectron so that things don't get so far

that two days later

JUSTICE BLAND: Is there a due process

consi-deration then if Vou are charging the Defendant and

q:rzino urerre rrninr^r fn nrr^l\/e l-he temnoral ConneCtionr theDqy rrry vvv ! v yvrlrY uv Ir! v v v

Defendant then thinks we I re going to defend predominantly

based on the lack of a temporal connection and now on

JUDICIAL TRANSCRIBERS OF TEXAS/ LLC
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10

appeal, the State takes the position that the temporal

connection was surplusaqe.

MS. STELTER: I think if you look I mean, that

could be a situation. If you look at the Defendant's the

defensive theory throughout, it is not dealing with that.

.rlr^ ,.t^€^n-i.,^ l_ hanrrz i n i l_ e nnon.i no statemenf savs these afe
-LIIU L]UTUIIJIVE UIIEV!y r11 rUJ Vysrr!1]Y Juquerlrvaau

two his two grounds: That there was no one to testify

that the Defendant was driving, so their big issue was

whether or not he was operating the car and the big concern

was the 9-I-1 call and we don't -- we cantt show that he's

dri rrincr encl f here's no evidence that he was intoxicated at

the time he was driving.

They said he stopped at a bar. He could have had

a drink rioht there. So there was some issue or ;ust

because he was driving, we alt know 290 is pretty awful to

drive.

JUSTICE BROWN: I think that might have been their

trial- strategy, but don't they have the right to rely on the

Indictment and sdY, okay, we think we I ve got an appellate

bullet point. ft's going to kill this, and that is they're

nnf rrni nrr f o ho =l.rl a in nrn\rA ovl-ranol af ion evidence of ttat
lluL 9ur119 uv ug ovrs uv y!vvu vz\u!

or near," They put it in the charge. we're relying on the

r-h:roe ancl to +^1'^ i+ now would be to violate ourLd. lLu rL dwcly

riqhts.

MS. STELTER: Well I guess I would have two

JUDICIAL TRANSCRIBERS OF TEXAS, LLC
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responses. one is that the evidence is sufficient under the

"near." So I would not have a problem. I think it woufd

prove it.

JUSTICE BLAND: But why do you say that it's

sufficient under the "near"? Are you saying it's because we

don't need expert testimony to show "near" because "near" is
a judgment call that's within the practical wisdom of the

; ury?

MS. STELTER: I'm saying that we don't need

extrapolation evidence to get it any closer than the time of

the test itsel-f because the time of the test was near the

offense.

There could be a case of where they do the test

six hours later and it's not near I don't know what case.

This isn't that case. But there was

JUSTICE BROWN: But whv not?

MS. STELTER: We didn't rel-v on extra'oolation

^-..i l^^ ^^g V IUET]UU.

JUSTICE HIGLEY: But you did not rely on

owJ. r:nnl :]_ i nn ?

MS. STELTER: No, we did not. We said

JUSTICE HIGLEY: I know they said they couldn't

ovf r:nal :fo

MS. STELTER: Right. And we didn't. So we relied

instead of the 'ratt' language, which is real_1y what Meza

JUDICIAL TRANSCRIBERS OF TEXAS, LLC
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seems to focus oD, the 'rat' or "whife driving" or

" j-mmediately there. " We said, "Near. "

JUSTTcE BLAND: well that seems to mischaracterize

the holdinq tn Meza because Meza spends a lot of time

discussing the expert's lack of abirity to extraporate.

MS. STELTER: Riqht.

JUSTICE BLAND: And at the time that it's
imprecise and then discusses the law that says, you know, we

look to try to find. So r don't know that they necessarily

didn't look at that. They just basicalJ-y said there's no

toq1- imnn., in it tO ShOW hrrf rrnr,rrn --rzinr^r if r,l i;nrfJ trl ru uv Drluw JJL-IL yuu lt: Sdyrlrv rL \,rI\.tII L

matter because it was over .15 an hour and a half later,
that that's enough no matter what, I mean.

MS. STELTER: I'm saying that in Meza, a1l the

parties seem to be focused on moving that needle, not at the

trme that they didn't realry say the time of the test is
sufficient. f don't think anvbodv ever discussed that or

argued that. They said: We can't, you know, get close

to we don't know what the extrapolation evidence is at

the time or near or immediately and that "near" they were

looklng at is because of all this extraporation evidence,

they were all looking at how close can we qet to the time of

Lhe offense? And we couldn't qet there.

But nobody said nobody really discussed whether

"near" the jury could have decided that test 85 minutes

JUDICIAL TRANSCR]BERS OF TEXAS, LLC
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different would have been itself sufficj-ent, forqet the

extrapolation evidence. We should not in other words, I

don't think that the extrapolation evidence was necessary at

all in that case and there was such a discussion of it.

JUSTICE BROWN: Well while that may not have been

your focus in Meza, you still had the same argument tn Meza.

You stitl could have said: An hour and a half is near and

here, Lf an hour and a half is near, isn't two hours near?

MS. STELTER: I think that those

JUSTICE BROWN: Or vice-versa or not near,

excuse me- if an hour and a half is not near.

MS. STELTER: I think that they could have made

that argument. They didn't make that argument. The

prosecutor at triaf didn't focus on the word "near."

JUSTICE BROWN: But in you appell-ate briefs,

cli cln'f rrou-a1 | talk about "near" in Meza?" )"

MS. STELTER: I don't think there was a discussion

of whether the test itself was near.

JUSTICE BROWN: Okay.

MS. STELTER: I don't believe I don't believe

that there was it was, again, focused on the

extrapolation evidence and not on whether or not a lury

could have just just get rid of that testimony

a lf ooef her- Cnrl"l r-l f hc ittrrz have said: An hour and 55-) v-.r

minutes? That shows that at the time of the analysis -- we

JUDICIAL TRANSCR]BERS OT TEXAS, LLC
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got that part. okay. we afso have that he's driving while

intoxicated because we didn't need the .08 for that. we had

him f a11ing down drunk intoxicated and I don't think anrzboclrz

disputes the fact that he was intoxicated because of mental

or physical abilities.

And the jury charge allows for that. There's two

different definitions of intoxication. so we've got the

intoxication by the impairment theory. And then we have the

time of the analysis of the test. That is the statute. we

should be done right there. And r think under MaLik we can

be done, but if we continue to say "at or near" the time of

the offense, r think we're stirl okay because the lury coul_d

have decided the not "at." r'rl give up rratrf because ilm

not

^!Wd5 dL

near.

SO

was near?

n9 o. _L 11 ,

\a/A l l qA

defined

we can't prove that what his blood alcohol content

the time of the offense, but we can prove what it was

And t.he test and that could be the test itself,

JUSTICE BROWN: Did your expert testify that it

MS. STELTER: Our expert did not discuss near.

I think, you know, there are some terms of art that

"Arrest" has become a term of art. Some words are

by the statute. "Near" is not one of those.

I looked this up. Yes, I was a -- my mother was

JUD]CIAL TRANSCRIBERS OF TEXAS, LLC
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tn Enal i qh io:aharo.]] L]]UIIJlI LEOU]IgI

"neartt and one of

and I cited in

15

and I looked uP the definltion of

f ha 1- h inrrq j- h:f f herr used a- ^.'--^r ^ in---- -D o.ll u^alttPrE

mrz hrief tl-.^.. ^-.i^ +l-,-f thiS OCCurredlttJ vr rE! urLtjy >d. ILtr LIIA L

near the end of the war.

Well I'm quessing that's probably more than two

hours. It's a temporal thing. It's a it's a what

does "near" mean? So that's probably near the end of the

war. It's usually maybe in the last couple of months if

it's a long war. Maybe if it's a 100 years'war it's the

'r-^r - COntt knOW.IC1 JL yVAL, t \

But if it is something that is near the time of

the offense, I think the jury could certainly I mean, I

would be uncomfortable telling a jury that or overruling

e irrrrzrs cler:i sion that that was near.) v- -l

So the definition of near, Your Honor' was not

definecl hv anrzhncl rz- hrrf the nroser:tttor did remind the jury
u9 r Jrrvv vJ I ps

noi nf ej 1.1rrf f 1-r rf 1 :na'.:,1p ancj sa i Cl VOU Can deCide Whatyv!11uuu vuL Lrlo.L IAlrvuavg qlru Jq!e Jv

near is, and they did and I think they did it correctly.

That's all I have.

Anrzmore .rgeStiOnS?

JUSTICE HIGLEY: Thank You.

MS. STELTER: Thank You very much.

(End of excerpt. )
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